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Many of us have welcomed 2021 with open arms, 

hoping things will improve from the unexpected end 

to 2020. The recent Govt. roadmap has created more 

hope for the country to look forward to some sort of 

normality over the coming months. As restrictions begin 

to lift, many of us will be looking forward to swinging 

open our office doors and seeing missed colleagues and 

looking forward to spending time with family and friends. 

At R Costings, we are no different. We can’t wait to be 

able to see each other as a team once again, but it’s 

unlikely for many in the legal industry that the old normal 

routine will be enforced in the future. There have been 

lots of lows, but there have also been some highs that 

we can reflect on toward the end of our financial year. 

We are proud of how all at R Costings have adapted 

and excelled with the removal of the daily commute, 

attending to client needs quickly and efficiently, 

improving productivity and communications internally 

via video and telephone. Our in-house drivers have 

continued to travel the country to safely collect and drop 

off client files (adding an even more personal experience 

delivering your files to your doorstep at home)! 

This month has also seen the Chancellor’s 2021 Treasury 

Budget. This comes as a reminder to us all of what 

we have faced in the last year and where we want to 

be going in the next. Now is the chance for renewed 

growth. If you want to nurture your business, similarly 

to the Treasury hoping to nurture the economy back to 

good health, ensure you give yourself the best chance of 

increasing your profit recoverability and keep reading. 

In this, our third issue, we have opened up a costs 

surgery to answer just some of the more uncommon 

costs questions that we have received over the last few 

months, answered by our very own costs experts. Kate 

Benn our Business & Litigation Manager has continued 

the discussion on Part 36 offers where Sarah Pettit left 

of in Issue 2 and provides a summary on everything you 

need to know if you’re an appointed Deputy following 

on from ACC v Others highlighting the consequences 

of incurring costs outside the scope of your deputyship 

order. Megan Dean and Jenny Freeman explore 

Professional Deputies General Management costs and 

what your costs draftsman should be advising you to 

maximise your costs recovery and we have a round-up 

of the relevant cases from winter 2021 with some hints & 

tips for your tea break! 

We also welcome our guest speaker; Jas Darar, Master 

Business Coach at Reach Coaching UK who discusses 

ways in which you can manage your time more 

effectively – something we have all had to adapt to with 

new working measures. 

We do hope you enjoy this issue and always welcome 

any feedback you would like to give. Equally, if you have 

any questions for us that you would like answering in the 

next issue, head on over to the R Costings website or 

follow our Inside Law LinkedIn page. You can also email 

us at insidelaw@rcostings.co.uk.

RCostings Management Team

An introduction from the R Costings Management Team;

Welcome to Inside Law:  
Bringing the Conversation to you
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Question – can I recover my success fee and/or ATE 
from the other side or the litigation friend in the case of 
a minor?

Answer: Simply put, no. Post 2013 additional liabilities are 
not recoverable inter partes save for the exceptions such 
as clinical negligence (ATE) and mesothelioma cases.  

Thereafter, the question falls as to whether they are 
recoverable at all. We would advise that in the case of 
a minor, you would need to seek the Court’s permission 
as part of the approval hearing to seek a reduction from 
the damages (CPR 44.4(5)), and on that basis would be 
required to include a witness statement and we would 
recommend you seek Counsel’s involvement. It is also a 
good reminder that you will ideally need to evidence a 
carefully considered risk assessment and the appropriate 
discussions having been held with the litigation friend at 
the outset. 

In our experience, the Court is unlikely to approve 
settlement which involves a deduction of damages 
(certainly on low value cases) as the Court’s duty is to 
protect the P’s best interests (A&B v The Royal Mail 
Group [2015]).

Kate Benn

Question – With Guideline Hourly Rates hopefully 
increasing soon, am I stuck with the new proposed rate 
which is lower than my CFA with my client?

Answer – Simply put, no this is not so. As has 
always been the case, all complexities of the case 
will be considered on a case by case basis and with 
consideration to CPR 44.4(3) and the formerly dubbed “7 
pillars” which will be the building blocks to maximise rate 
recovery commensurate to complexity. 

As a side note, as of the 6 April, the “pillars” will also now 
include a further factor to consider – the vulnerability of 
a party. 

Paul Reason

Question – I have a case which is going to an inquest 
hearing. What risks are there on recovering (or not) 
inquest costs?

Answer - Inquest costs are recoverable in principle, but 
the scope of what you can and the amounts you can 
recover have been really tightened by case law over the 
last few years. 

If liability is in dispute and if by instructing Counsel you 
hoped to obtain evidence by examination of witnesses 
which would normally be for the defendant, or to 
achieve/influence at the inquest an outcome (by way 
of submissions made to the coroner by Counsel), which 
would have assisted the claim on liability then Counsel 
is recoverable, but obviously only up to the date of an 
admission of liability. 

There will be difficulty in recovering inquest costs post any 
admission. If the inquest was really only an opportunity 
to see how your witnesses gave evidence without your 
own counsel examining or as a fact-finding mission about 
liability you may be able to recover, at best, Grade D 
attendance and perhaps a more senior fee earner where 
your client gave evidence as support and opportunity for 
principal fee earner to see client give evidence. The costs 
incurred to attend must be ‘incidental to the claim’.  

Any costs will have to be seen by the court on 
assessment as being reasonable and proportionate to the 
settlement value and other CPR 44 factors in amount. 
(Greater Manchester Fire and Rescue Services v Veevers). 

Paul Kay 

Question - I have just settled a case for which RTA fixed 
costs apply; we incurred the cost of a psychological 
report. Is this recoverable as costs? 

Answer – assuming that this is in fact a fixed costs 
matter; then you would want to look at the pre-action 
protocol for RTA cases, and specifically pre-action 7.8 
which directs that in terms of medical reports for which 
costs will be recoverable, this will extend as follows;

- Only one medical report expected
-  If a further report needed will only be justified (and 

by that one would assume the meaning is if it was 
reasonable and proportionate) where: -

 • Recommended by first expert
 • Is disclosed to the Defendant and
 •  Where more than one report obtained, the initial 

has to be a fixed fee report and the second, if Ortho, 
A&E, GP or Physio must also be fixed. I would read 
from that that if not one of those 4 disciplines, the 
second report does not need to be fixed. 

If your matter however has fallen out of the pre-action 
protocol, CPR 45.29 2C can assist; ‘The cost of obtaining 
a further report from an expert not listed in paragraph 
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Costing Q&A – If you’ve got a costing 
conundrum, we have the answer
With input from Paul Kay, Joe Bardoe, Louise Beamish,  
Paul Reason and Kate Benn

In this issue, we have collected a number of costing queries which we have been presented with and 
utilising the skills and experience of our friendly team of costs draftsmen and lawyers, we try to give 
you the answers. If you have any queries that you would like to submit, either for our next issue, or 
just over the telephone, get in touch with one of the R Costings team who will be happy to help!



(2A)(b) is not fixed, but the use of that expert and the 
cost must be justified’

Joe Bardoe.

Question – I’ve issued Part 8 cost proceedings, but the 
other side still hasn’t filed their Acknowledgment of 
Service; I keep chasing the court, but what else can I 
do?

Answer: this happens often, it is easy to be led here by 
the Court advising they are awaiting the AoS and wait – 
sometimes weeks for the Defendant to file. CPR 8 governs 
the rules surrounding service and acknowledgment and 
indeed the consequences on non-compliance. A defendant 
has 14 days following service of the claim form to serve the 
acknowledgment of service on the Claimant. In absence of 
filing this CPR 8.4 (2) states clearly; “The defendant may 
attend the hearing of the claim but may not take part in 
the hearing unless the court gives permission.” 

Therefore, if you have issued Part 8 (or your costs 
expert has on your behalf) and you are waiting for the 
defendant to file the acknowledgment, don’t sit back and 
wait. Act and the defendant will have to seek the Court’s 
discretion to allow them to take part in any costs hearing. 

Kate Benn

Question – I have concluded a matter for which I am 
seeking fixed costs, however the other side is seeking 
costs on the standard basis. Damages are well above 
the fixed costs threshold of £25,000 but initially valued 
under the limit. What are my options?

Answer - If the claim was reasonably valued under the 
portal limit prior to being initiated within the portal then 
there is little cause for concern. It is likely however, that 
upon assessment evidence of the valuation will need 
to be provided to support the earlier figure given the 
settlement value far in excess of this initial figures. Let’s 
proceed on the basis that the claim was appropriately 
valued and only following evidence being obtained did 
the value significantly increase. 

Next, we would need to consider the basis of settlement, 
does it allow for costs on the standard basis (which 
would/could include fixed costs), or was the offer 
and acceptance clearly excluding fixed costs being 
recoverable. Let’s assume the former. 

Thereafter, it falls as to whether fixed costs, pursuant to 
the CPR applies or whether the other side can ‘demand’ 
costs outside of fixed costs. The low value RTA pre-action 
protocol directs that the claim will fall from the pre-action 
protocol (PAP) once notice is provided that the claim will 
exceed the £25k limit. However, there’s nothing in the PAP 
which allows a Defendant to seek that a claim be removed 
from the protocol. Equally, there’s nothing in the PAP which 
puts an obligation on the Claimant to remove it from the 
protocol once they become aware it’s valued at >£25k 
either, it would therefore appear to be at their election.  

On a literal interpretation of the rules as they are then 
you can see the logic that the portal costs will apply. 
However, it is unlikely the Courts would want to set a 
binding precedent allowing successful parties to recover 
more costs by keeping claims in the protocol after it 
becomes apparent, they have value of >£25k. This would 
go against the overriding objective which requires all 

parties to litigate in the most economical way possible. 
Therefore, let’s assume that there is an obligation to 
notify the parties pursuant to 4.3 of the PAP for RTA. 
Fixed recoverable costs then apply until such a point that 
the claim is allocated to the multi-track. Assuming the 
claim is not allocated, then fixed recoverable costs under 
CPR 45 will be applicable. 

Once the claim is allocated to the multi-track, then the 
claim will automatically fall from been applicable for fixed 
costs and standard basis costs will apply. 

Joe Bardoe

Question - We have a CMO in relation to a budget for 
phases up to and including witness statement only 
phases. Another CCMC is upcoming and we need to 
deal with the remaining phases. Can we update those 
already approved too?

Answer – No you are not able to update those phases 
already approved. If there is already a CMO on the matter, 
then the phases to which the CMO exists remains in place 
in relation to the incurred and estimated costs to the date 
of the initially prepared Budget. In terms of the estimated 
costs, amendments and increases (or decreases) can 
only be sought via now preparing a Precedent T outlining 
the significant developments resulting in the additional 
costs in the case, which must then be agreed with your 
opponent or approved by the Court. 

Your budget will need to be prepared now in relation to 
only those phases for which no CMO has been made (both 
estimated and incurred – incurred costs not approved will 
need updating from the initial budget preparation) and 
negotiated with your opponent or approved by the Court 
at the Costs Management Hearing. 

Louise Beamish

Question – We prepared our budget, and it was subject 
to a CMO, we capped the hourly rate as to what we 
thought might be reasonable (lower than the CFA) – 
but the case significantly changed course. Can you 
increase the rates in the whole budget to match the 
CFA?

Answer – When setting a budget, you should prepare it on 
the assumption that the matter will proceed to trial and 
that the rates and level of fee earner anticipated to run 
the case to trial are accurate and reflects both the retainer 
and complexity of the matter. Once you have included 
the rates in the Budget, and have a CMO/agreement on 
the figures, whilst you can increase the rates at bill stage 
subject to your retainer, any increase from the approved 
budget will undoubtedly push the phases over the 
approved amounts leaving your opposition room to seek a 
departure of the budget at assessment. 

Our advice would therefore be to ensure that you carefully 
consider the rates to be applied when setting your budget, 
once your budget is approved, it greatly limits your costs 
recovery at assessment following successful conclusion 
of the claim. Better still, instruct a costs expert who can 
advise you of these points and draft your budget to ensure 
the best chance of maximising your profit recovery on 
conclusion of your claim. 

Louise Beamish
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Your Relationship with Time

What is your relationship with time?  Do you see it as 
easy come, easy go?  Do you let people waste your time?  
Do you waste the time of others?  Are you always late?  
Your relationship with time will affect how you implement 
the time mastery strategies I am about to give you.  I ask 
my clients to become ruthless with their time.  I want 
them to view time as the precious resource that will 
determine their success.  Focus on performing the £500 
per hour jobs instead of the £8 per hour ones.  Protect 
your time with everything you have.  Do not let people 
casually take it away from you.  Remember, it is you 
that is letting people take it from you.  Remember, poor 
people spend time to save money; rich people spend 
money to save time.  These rich people understand that 
time is more valuable than money.  They are rich because 
of this mindset.

Deceptive Distractions

Without a doubt, one of the biggest drains on our time, 
especially in this modern connected world we live in, is 
distractions.  A recent study calculated that we waste 
over 65% of our time because of distractions.  That is 
not a typo.  Two-thirds of the time we have available to 
move our businesses to profitability is lost because of 
distractions.  Wow!

Imagine you are engrossed in creating your monthly 
profit and loss statement.  Someone comes to your desk 
and asks, “What do you want for lunch?”  It is not the 
answer, “a sandwich please,” that takes your time, it is 
the “now, where was I?” when you go back to your task. 
The inability to complete one job without distraction 
kills about two-thirds of your time.  Imagine how much 
more you could do with your business and your life if you 
could stop this drain of your time?  I hope you are feeling 
pained enough to want to deal with this.

Distractions come from people in three principal formats:

1. Email 
Who was around before email?  Business still got done.  
Somewhere along the way, we have become a slave to 
email, and instead of it serving us, we serve it.  Again, 
imagine working on that profit and loss and the email 
notification pings.  You go and check it immediately.  
Hands up if you’re guilty of this?  You realise the email 
was more junk and delete it.  You go back to the P&L, and 
“now, where was I?”  Can you see how this is crippling 
your ability to do your job? 

My solution is one that makes people’s heads spin.  It is 
so controversial that it should come with a Government 
health warning.  Hang on to your hats, folks, “Switch off 
your email!”  Most people respond, “What?  Are you mad?  
I cannot do that!  The world would stop spinning on its 
axis if I switched off email and did not respond within a 
nanosecond!”  I am not saying switch it off permanently.  
My most successful clients only check emails three times 
a day.  They check morning, midday, and end of the 
day.  They tell their contacts this by having it on their 
email signature and an autoresponder saying, “I check 
emails at 9 am and 12:30 pm and 4 pm.  If your inquiry 
is urgent, please call me.”  If it was urgent, they should 
have called, right???  For reference, my client’s contacts 
tell them this is a great idea and start doing the same!  If 
you cannot trust yourself not to check emails, then ask 
your IT people to only switch on Send/Receive at those 
times.  Regardless of how you go about stopping being 
driven by your email, you need to do something about 
this modern-day distraction.

2. Face to Face 
For me, this is the most destructive because it affects 
more than just you.  “Have you got a minute?”  How many 
times a day do your people ask you this?  And how many 
times a day does it end up being just a minute?  Every 
time you receive a question and answer it, you continue 
to drive the culture of dependability on you.  I know why 
you started off giving the answers.  It is because you are 
a good person and you want to help your people.  You do 
not want the customer to be let down.  I get that.  But, 
if you do not address this distraction, you are destined 
to answer questions all day, every day.  Just as harmful 
is the fact that your people will not grow because you 
stop them from thinking for themselves.  The “just ask 
the boss” culture in your office is destructive to all 
parties.  When team members ask you a question, is it 
not true that they already know the answer nine times 
out of 10?  They have just become conditioned to ask you 
because you let them.  You may have superstars right 
under your nose in your team.  But all you do is answer 
their questions and stop them from thinking.  You stop 
them from growing and achieving their full potential.  
Remember, just like you, as your people grow, so does 
the business.  Most times, you being visible is the reason 
team members do not take the initiative and think for 
themselves.  How about not being so visible all the time?

Get more done in less time 
An insight from Jas Darar (Master Business Coach)  
on ways to use your time more effectively

  A wise man once said, “You can make a million pounds, and you can lose a million 
pounds, but nothing is stopping you from making it back in the same lifetime.”  
Yet, if you waste a second of your time, you cannot get it back, making time more 
valuable than money. Time is the one thing that we receive the same amount of 
every day, but some people use it better than others.  Why?
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So, how do you deal with this “ask the boss” culture?  After 
all, you don’t want your people to think they can’t come 
to you.  Firstly, you must tell your teams that you have 
let them down.  You tell them that you have not let them 
grow and develop.  Every time they had a question, you 
answered it.  Humility is a massive quality in leadership.  
Show it.  Tell your team that from now on, every time 
they come to you with a question, you want them to give 
you two possible answers.  You want them to have the 
opportunity to solve the issue.  If they do not give you 
two possible suggestions, then you will not listen to their 
question, let alone answer it.  Overnight your distractions 
from your people will disappear because they already 
know the answer. Your people will grow and develop, and 
you can get on with your £500 per hour jobs.  You must 
also get better at answering questions with questions.  
For example, the next time you are asked a question, 
how about replying with: “What would you do if I was not 
here?”  “What did you do the last time this happened?”  “If 
you had to decide on what to do, what would it be?”  This 
approach may be awkward in the beginning, but I promise 
you it gets easier.  So, the next time someone asks you a 
question, start practising replying with questions. 

3. Phone 
When you are working on a £500 per hour job, leave your 
phone away from you.  Some people tell me that they will 
have their phone on silent next to them.  That does not 
work because you will still see it.  When you realise it is 
your most significant customer calling, you will answer it, 
and you will have lost the opportunity to achieve more 
with your time.  Remember, I am not saying you need to 
have it switched off all day, just for an hour or even 30 
minutes at a time.  You will get the important things done 
without distractions.

CONTACT US:

Telephone: 01509 767588
Email: admin@reachbusinesscoachaing.co.uk

Web: reachbusinesscoaching.co.uk

Jas Darar

REACH Business Coaching

REACHCoachingUK

reachcoachinguk

REACH Business Coaching
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Part 36 additional benefits do not apply 
to detailed assessment proceedings in 
keeping with the overriding objective…

Speaker - Kate Benn  
Kate Benn - Business & Litigation Manager

Sarah Pettit for R Costings recently produced an article in our Issue 2 on all the 
possible benefits that could be gained in pitching a Part 36 correctly, this case 
interestingly follows on from that specifically looking at the recovery of the 
benefits in detailed assessment proceedings.

CJ Leonard in Best v Luton & Dunstable Hospital NHS 
Foundation was asked to consider the additional benefits 
available to the Claimant following a successful costs 
Part 36 offer. The Part 36 offer in question was accepted 
ahead of a listed 2-day clinical negligence detailed 
assessment by the Defendant, out of time. The hearing 
was subsequently re-listed for just 2 hours on 10th 
November 2020 via video. Costs of assessment were 
concluded at £58,119.80 with interest to be drawn up in 
an order by the Claimant’s representative.

The hearing ended, shortly thereafter the Claimant’s 
Counsel emailed CJ Leonard with another issue that 
had arisen and re-entered the video hearing (during 
the original time of the listed hearing) but without 
Defendant’s Counsel. The Claimant wanted to claim the 
benefits of the successful Part 36 offer; the Claimant was 
advised to contact the Defendant, who subsequently 
objected to the new issue being raised following 
conclusion of the matter and both parties were asked to 
raise written submissions with consideration of Bourne v 
West Middlesex University.

There were two issues to address;

1.  Whether the Claimant should be allowed to raise the 
issue post-hearing

Claimant’s counsel quickly addressed the reason for the 
issue being raised late and accepted that she had simply 
omitted to address the point and it was an oversight. 
The Defendant argued that a formal application should 
therefore have been raised following the conclusion of 
the claim whilst the Claimant relied upon the “slip rule” 
given the issue was quickly identified and raised within 
the initial hearing time.

CJ Leonard first identified that he wasn’t being asked 
to amend or change the original decision regarding the 
costs of assessment which stood as assessed. It was 
determined that given the issue was raised within the 
initial hearing time, that it could proceed given there 
was no prejudice to the Defendant, and it was in keeping 
with the overriding objective that the point could now be 
raised.

2.  Can the Claimant rely upon a Part 36 offer as to the 
costs of detailed assessment?

It was accepted that the Part 36 had been beaten at 
assessment, costs awarded £6,119.80 above the assessed 
figure; the award was, therefore, more advantageous. CJ 
Leonard in his findings considered the following points.

a. “I am required by CPR 1.2 to give effect to the 
overriding objective of dealing with cases justly and at 
proportionate cost.”

b. “The question I have to decide for present purposes 
is whether the award and the quantification of the costs 
of assessment fall, as the Claimant contends, within 
“any issue that arises in” that independent claim for the 
purposes of CPR 36.2(3).”

The following observations were made.

•  CPR 36.2(3) states that a part 36 offer may be made 
in respect the whole or part of or any issue that arises 
in (a) a claim, counterclaim or other additional claim. 
Prior to 2013 Part 36 offers in respect of the whole or 
part of a claim could be made in any event. Pre 2013 
CPR 36.2(2)(d) made provision for the issues that had 
to be determined prior to an order for costs being 
made. Any costs assessment thereafter (and award) 
would follow as a separate issue.

•  CPR 47.20(7) confirms that detailed assessment 
proceedings are to be considered as an “independent 
claim”. In this case, the issues within this individual 
claim were set out within the Bill of Costs, Points of 
Dispute and Points of Reply and were resolved on the 
Defendant’s acceptance of the offer against those 
issues. “The award and quantification of the costs of 
assessment followed, but they were not issues in the 
deemed independent claim, all of which had already 
been resolved.” (para 39)

•  CJ Leonard considered that the provisions of CPR 
36.17(4) provide that a court must, unless unjust to 
do so, award the benefits under CPR 36. CPR 36.17(4) 
which “envisages a claim, or part of a claim or an 
issue in a claim, which is in itself capable of conferring 
an entitlement to costs”. It was confirmed that the 
costs of detailed assessment proceedings don’t carry 



their own costs, and thus do not meet the necessary 
criterion. The finding followed consideration that if the 
Claimant was correct in their approach that cots of 
assessment fall within “any issue that arises in”, then 
any Part 36 offer made would, on acceptance result 
in a further deemed order for costs (CPR 44.9(1)(b)) 
– which would then provide an authority for detailed 
assessment of the costs of the costs.

•  To allow the above scenario; would be to allow 
for the “potential for an indefinite cycle of Part 36 
offers and new detailed assessment proceedings”. 

This would result in each set of proceedings being 
“disproportionate, duplicative and unfair to the paying 
party. That is not consistent with the overriding 
objective”.

It was therefore determined that detailed assessment 
proceedings do not fall within “any issue that arises” and 
with consideration of the overriding objective CPR 1.2, the 
Claimant would not be awarded the additional benefits of 
beating a Part 36 offer.
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For any costs enquiries please get in touch with us at R Costings; you can email Kate directly at  
kate@rcostings.co.uk or telephone 01480 244 808.
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Tea Break
Hints and Tips

I

N

S
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Indemnity costs are unlikely to be awarded unless ‘there is something in the conduct of the action or 

the circumstances of the case that take it outside of the norm’ – (Puharic v Silverbond Enterprises)

Needing to amend your budget has never been easier since Precent T was introduced. Keep an eye 

out for changes and amend where necessary to avoid missing out 

Seeking an application to set aside might not be as straightforward as in the past (Masten) 

Interest on Part 36 offers: “following inconsistency in case law, the rule change provides clarity, 

particularly for litigants in person, that an offer to settle (a “Part 36 offer”) can include accruals of 

interest but where it is silent on this point, the presumption will be that the offer is inclusive of all 

interest.” (CPR 127th update effective from 6 April 2021)

Deputies are now required to submit applications in relation to anticipated and ongoing contentious 

work and conflicts of interest; all applications for general or specific authority are to be submitted by 1 

April 2021 to ensure effective recovery of incurred costs (ACC & Others)   

Ensure your costs expert seeks interims especially where there is an approved costs budget – you may 

receive up to 90% of your budgeted costs (Puharic v Silverbond Enterprises). Interim Payments can 

allow the freedom to reasonably progress your claim for costs and hold out for the best settlement 

possible, avoiding the need to under settle if you are in need of cash!

L

A

W

Law Care are on hand to provide emotional support, information and training to promote good 

mental health and wellbeing in the legal industry

Accurate costs budgeting will maximise your costs recovery upon conclusion 

Watch out for the much-anticipated change in GHR with the Civil Justice Committee’s consultation 

set to end on 31 March 2021
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Testimonials

COMPETITION WINNER

The winner of our competition in our Issue 2 is  

Charlotte Cadman of Langleys solicitors.  

Congratulations to you, your personalised hamper will be with you soon! 

Fab, thanks Rebecca, nice job. … you certainly 
don’t pull any punches!  I am happy with the  

Points and your suggestion regarding 
negotiations.

Thank you ever so much for all of your hard 
work on this Bill. I have now been  

through the same and it looks excellent.

I’m very impressed with your tenacity!

Many thanks to you and all the team at R 
Costings on this one.  It has not been an easy 
case for lots of reasons and I do appreciate 

all your support.  No doubt I will be sending 
further instructions on other matters  

in due course.

Thank you for all your hard work on this one. 
Pleased to have got this one resolved so quickly 

after bill submission. …Looking forward to 
working with you all at R Costings in the future.

Thanks so much for this – great bill.
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 ACC & Others – Requirements of the Deputy in relation 
to anticipated and on-going contentious work and 
conflicts of interest; all applications for general or specific 
authority to be submitted by 1 April 2021 to ensure 
effective recovery of incurred costs 

The OPG has recently published new guidance relating 
to Professional Deputies and continued obligations for 
adherence by 1 April 2021. Following the case of ACC 
and Others (handed down 27 February 2021), the Senior 
Judge of the Court of Protection HHJ Hilder, issued 
guidance addressing a number of points which will 
directly affect how court-appointed deputies should act 
when outside the scope of the orders appointing them. 
The judgment contains an incredibly helpful summary 
appendix.

The judgement outlines:

•  Deputyship guidance for contentious litigation cases, 
and;

•  The management of conflicts of interest and 
obtaining legal services

The guidance makes clear that existing Deputies are 
expected to continually be fully aware and understand 
the limits of their own authority and always be 
completely transparent about any potential conflicts of 
interest.

Permission from the Court should be requested for any 
ongoing and future work which falls outside the realms of 
the authority of a deputy as outlined in the Deputyship 
order. Deputies must apply to the Court of Protection 
for authorisation where the delivery of services to P may 
constitute a conflict of interest and costs are expected 
to exceed £2,000 plus VAT. If general authority has 
been provided to instruct someone else (outside your 
own firm) the Deputy must obtain 3 quotes and make a 
‘best interests’ decision before making an application for 
authority if the costs are likely to exceed £2,000 plus VAT

Retrospective authorisation is expected to be sought 
from the Court of Protection to proceed with any 
contentious litigation work carried out on behalf of the 
client prior to the making of the application (date of 
judgment). This includes litigation on behalf of P and/
or using P’s funds to reimburse a third party for work 
carried out on P’s behalf. Ordinary non-contentious tasks 
such as property conveyancing, managing businesses, 

preparing tax returns are within the general authority of 
property and financial affair deputyships, so there is no 
need to seek additional authorisation.

The OPG states that they require applications to be made 
in respect of any unauthorised work started or ongoing 
since the date of judgement by 1 April 2021.

There are of course concerns with the requirements 
following the judgment that this will lead to inevitable 
delays in progressing litigation where matters have to 
pause whilst orders are awaited as no work can continue 
on a matter from the date of  receiving the Letter of 
Response. At least under Welfare deputyships, urgent 
action can be taken and retrospective authority can be 
sought; however caution should be heeded – if urgent 
action could be referred to a Local Authority on welfare 
issues, then that should be the course taken.

If you think you may fall in this category – we would advise 
you consider the guidance from the Professional Deputies 
forum and the judgment from DDJ Hilder is a must read 
for all court Deputies and COP practitioners providing 
an overview and reminder of the obligations and scope 
of different types of orders for Deputyships. It is also 
key to ensure that if you are working under the scope 
of a property and financial affairs order with litigation 
on-going, that issues don’t fall into the Welfare category 
whereby a new order will be required (welfare orders of 
course being subject to stricter limitations/scope).

The guidance arising from this judgment also makes the 
application process even more arduous upon the Deputy 
to carry out further levels of work prior to being granted 
Deputyship and consider issues that may not be known 
at that time. It will be incumbent upon experienced costs 
draftsman to be aware of the further duties now imposed 
upon deputies and ensure that these costs are recovered 
in the annual management period and supported 
clearly in the narratives where the issues arise and initial 
consideration of instructions to external (or internal) 
solicitors are recorded appropriately. It also continues 
to remain the position of your instructed costs expert to 
advise where costs claimed are outside of the scope of 
any orders and specific authorities granted.

Whilst retrospective authority is not considered 
necessary generally for those cases completed prior to 27 
February 2021, beware and consider the circumstances of 
your case. Case-by-case reviews will be undertaken.

COP Deputies – Beware if you have (or 
will) incur costs outside the scope of 
your deputyship orders (ACC v Ors) 
Megan Dean and Kate Benn, from our COP team guide you through the 
outcome following ACC v Ors with time quickly running out to submit an 
application.
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It seems that this judgment also seeks to put more onus 
on the OPG to supervise the role of the Deputy and 
ensure that all Deputies are working within their scopes 
of authority. Non-compliance will more than likely affect 
your costs recovery.

To summarise, if you anticipate using services exceeding 
£2,000 plus VAT, you must seek specific authority from 
the OPG prior to incurring the fees. If already incurred, 
retrospective authority must be obtained. When 
completing your initial application for Deputyship, you 
must consider whether general authority needs to be 
obtained with hindsight. Thereafter, you will need obtain 
3 quotes for work and make a ‘best interest’ decision 
prior to undertaking the work.

All applications for any work ‘started or ongoing’ since 
the judgment, must be made by 1 April 2021; non-
compliance is not an option.

As costing experts, we are aware of the frequent 
links between litigation and deputyship work and are 
experienced at separating the costs between the two 
ensuring the best recovery for you and your protected 
party and advising on the cost limitations of court orders.

At R Costings, we are experienced in dealing with cases 
crossing over from contentious litigation, property 
and financial affairs, welfare deputyships and family 
litigation. If we can assist you with your costing queries, 
or assist in the preparation of your complex recovery 
of costs, please contact us. You can email Kate Benn at 
Kate.rcostings.co.uk 
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Professional Deputies are continually working to 
streamline costs and ensure recovery of their incurred 
costs for the General Management Period. The Deputy, 
along with their COP team make all efforts to mitigate 
costs throughout the general management period, 
ensuring they comply with the OPG Good Practice 
Guidance and thereby acting with due diligence for 
the Protected Party. Dealing with cases justly and 
proportionately can involve delegating work, ensuring 
that work is dealt with expeditiously, saving expense 
where possible, dealing with the case in ways which are 
proportionate to the complexity and always ensuring 
the Protected Party’s interests and position are properly 
considered. 

Having a number of years’ experience dealing with 
COP general management costs, we are accustomed 
to the usual reductions that are made at assessment, 
but also those areas that are open to challenge on our 
clients’ behalf. We have put together some guidance 
outlining the likely areas of cost reductions and potential 
challenges that could give rise to you being able to seek 
informal review in the first instance. 

Inter fee earner discussions/delegation

Costs incurred here, have always been disallowed on the 
basis of Master O’Hare’s judgment from 1998 (Garylee 
Grimsley). The OPG guidance continues on to say 
that internal communication is to be considered as an 
overhead – except in exceptional circumstance. However, 

encourages and expects delegation of duties to more 
junior fee earners which puts the Deputy and their team 
at somewhat of disadvantage; especially when the 
time for the delegated work is then further reduced at 
assessment for being ‘unreasonable’ with what may seem 
like unreasonable consideration as to what is reasonable 
for an ‘administrative assistant of Grade D at best’.

Delegation of duties will, without doubt, incur a level of 
inter-fee earner discussion. The Deputy has a duty of 
care to ensure that work required is done properly. If you 
are seeing a high amount of time disallowed for inter-
fee earner communications but more importantly for 
delegation, you may find the case of Regina (Fuseon Ltd) 
v Shinners [2020] assists you. In the judgment, it includes 
guidance on inter-fee earner discussions and delegation 
of work with Master Gordon Saker confirming;  

“Reasonable time spent in inter-fee discussions is 
properly allowable. It is difficult to delegate tasks to junior 
fee earners without instructing them what to do and the 
reasonable time of the delegator and the delegate is 
usually now considered to be recoverable.”

Delegation is particularly relevant to COP cases with the 
Good Practice Guidance issued by the OPG and SCCO 
stating at point 9.2(2) that “Professional deputies are 
expected to delegate work to the appropriate level of fee 
earner”.

Delegation means that a lower grade fee earner can 
complete the work, but there has to be an acceptance 

Professional Deputies and their General 
Management costs
By Megan Dean and Jenny Freeman

JENNY FREEMAN 
Jenny Freeman is one of our highly esteemed COP costs 
draftsmen, who deals daily with Deputy queries and 
ensures that we maximise general management costs 
with a keen eye for detail on the OPG guidance and 
current case law. 

MEGAN DEAN 
Megan is an integral part of our COP team, assisting 
clients with electronic filing, and dealing with matters 
post assessment and filing the FCC or seeking an 
informal review post-assessment and providing regular 
client reports and acts as a contact point for our clients 
for general queries. 
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that this may result in tasks taking a junior fee earner 
additional time to complete compared to an experienced 
Deputy. Therefore, general consideration should be taken 
where delegation has taken place at a lower rate. In order 
for COP teams to work successfully, lower grade fee 
earners must learn and develop their skills and the benefit 
to the P’s costs is that the work is being done at a lower 
hourly rate. 

In addition, since Covid-19 hit the UK, everyone has 
had to quickly adapt to working at home full time and 
naturally inter-fee earner discussions and delegation time 
has increased, it is no longer as easy as delegating work 
to the person sat next to you instead delegation has to 
happen via email and phone calls increasing costs. These 
costs should be recoverable due to the situation we are 
currently in and your draftsman should be making these 
arguments for you in the narrative of your Bill and/or 
post-assessment where there has been an unreasonable 
reduction of costs for this (and in fact any additional 
work) arising from the pandemic. 

Review of bank statements

The Office of the Public Guardian “Deputy Standards” 
document for Professional Deputies in 3a (5) requires 
a Deputy to have all necessary financial controls and 
quality control systems in place and in 3a (8) to keep 
client records up to date through regular reviews.  The 
work undertaken on reviewing bank statements each 
month is part of meeting these requirements and 
reasonable time can be claimed and should be recovered 
for such work. 

There is a duty however on this work to be done in a 
timely fashion and carried out by just one junior fee 
earner; minimising reviews to just one fee earner on  
monthly basis will ensure that these costs are recoverable 
and reasonable in their amount. 

Payments on P’s behalf

Deputies have always had authority to make payments 
on behalf of the protected party. This could range from a 
routine payment to payment of larger funds.  cont...
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The method of payment has become more 
straightforward and efficient with technology improving, 
therefore the courts have significantly reduced the time 
in which can be claimed for each payment. 

The OPG supported the decision in the case of Leighanne 
Radcliffe [2004] whereby it was decided that routine 
payments should take no longer than three minute units 
and no further time will usually be allowed for updating 
records with details of payment. We therefore offer the 
advice that where routine payments are made only three 
minutes is claimed and that this work is delegated to a 
junior fee earner. 

There will obviously be cases where more complex 
payments will need to be made, with the Deputy’s 
involvement and the 3 minute allowance would be 
unreasonable. In this circumstance we recommend to 
our clients that they provide as much detail as possible 
in the attendance note explaining the complexity of the 
payment so the court can clearly see that this isn’t a 
routine payment and more than the three minutes should 
be recovered. 

Dual Attendances on P

Only in exceptional circumstances will dual attendances 
upon the P be allowed as reasonable. Where this can be 
supported and justified, we recommend in line with the 
OPG Guidance, that as much detail is provided for on the 
attendance note as to the necessity of dual attendance. 

In addition, we have noted over the last year that 
personal attendances are now occurring remotely given 
the pandemic. This is saving travel costs and time and 
allows dual attendances at a lesser cost than it would 
have been if in person. The dual attendance remains 
recoverably only in exceptional circumstances, but ensure 
you cost draftsman is aware of complexities that may 
have been caused by the pandemic that has resulted 
in dual attendances being reasonable. For example, 
complexities with finances, interest rates and investments 
would have been of particular discussion over the last 
year in the turbulent times and complex discussions may 
have been aided by a second fee earner being able to 
take notes and avoid the subsequent delegation post-
attendance that would otherwise have been necessary 
(and recoverable) between Deputy and junior fee-earner 
at a greater cost to the P. 

Document Schedule 

The documents schedule should be prepared in a 
streamlined and efficient manner and prepared in line 
with the Good Practice Guidance which states “the costs 
of preparing excessively long schedules that replicate the 
file notes are likely to be disallowed”. Therefore where a 
detailed attendance note is evidenced within the file of 
papers, reference should be made within the documents 
schedule of the Bill of Costs to the attendance notes. 
This avoids excessively long schedules that are simply 
duplicating the already prepared attendance note. When 
a bill is provisionally assessed the full file of papers is 
available to the Costs Officer and so attention should be 
drawn to attendance notes to be able to justify document 
time. When the document schedule has been excessively 
reduced, your costs draftsman should be recommending 

you seek an informal review with particular guidance to 
the costs assessor of the specific attendance notes and 
OPG guidance, to allow the costs officer to see exactly 
what the time is claimed for. 

There is nothing to gain in adding further detail in the 
documents as this goes against the guidance and will 
only increase the time spent drafting the bill (which will 
be reduced).

Monthly Case worker file reviews

Commonly we are seeing the time the deputy’s spend 
undertaking monthly Case Worker reviews heavily 
reduced, often being marked as an overhead. A 
deputy is responsible for ensuring the ongoing general 
management is progressing efficiently and properly, this 
includes reviewing finances, cash position, budget and 
expenditure, also the current position to ascertain the 
next steps to be taken to continue the day to day running 
of the matter for the protected party. 

A monthly review is reasonable in many cases especially 
so where junior fee earners are completing as much of 
the general management work as possible, a monthly 
review ensures that nothing is overlooked and the general 
management of P’s property and financial affairs are 
proceeding as efficiently as possible. A monthly review 
is seen as proportionate and minimizes the input that 
the Deputy would otherwise need monitoring the case 
directly, meaning costs would soon add up. 

Where disallowance is being made at assessment, we 
again would recommend your costs draftsman direct you 
to seek an informal review in the first instance to allow 
reasonable and proportionate monthly case worker file 
reviews. 

At R Costings, we continually review and keep up to 
date with case law and relevant COP guidance and are 
members of CoPPA; we advise our clients on the best 
changes of recovery at the point of bill preparation but 
also seek to advise them on any points to challenge post-
assessment to ensure a reasonable and fair recovery of 
their costs incurred. We also provide on-going training 
and guidance to our clients’ COP teams as to the best 
ways to enhance your costs and increase turnaround 
time. 

If you think we might be able to help you with your Court 
of Protection costs matters, please get in touch with us.

We provide a team approach at R Costings to COP 
work, ensuring that we remove the burden from you 
in terms of the heavy administration work required for 
which no costs are recoverable. We guide you every 
step of the way in terms of obtaining your papers, 
preparing the Bill of Costs, advising you on risks, filing 
the bill on your behalf for assessment (and delivery of 
any papers to the Court), re-calculating the Bill post 
assessment and advising on any points for informal 
review. Thereafter, we deal with the request to the 
Court, and filing the ultimate FCC on your behalf once 
the assessment is accepted.  We also produce regular 
client reports so that you can see at a glance where 
your cases are at in the assessment process and average 
recovery details.  



Do you have a CCMC, trial or costs 
assessment hearing coming up?

Introducing our

ELECTRONIC  
BUNDLE SERVICE

We can take the pressure off by preparing your  
fully searchable and paginated pdf. bundles

Whether you have physical or electronic papers we can help you

If you would like to receive a fee no obligation quote please 

contact Megan Dean at megan@rcostings.co.uk

WE ARE HIRING!
Experienced Costs Draftsman / Costs Lawyer

At R Costings, we continue to strive for quality without compromise. To ensure we can continue to deliver optimum 
client care for our clients, we are looking for an experienced and motivated Costs Draftsman / Costs Lawyer to join 

our busy team. Don’t let location hold you back –  this can be a fully remote position for the right candidate!

THE ROLE:

•  Become part of our team of costs lawyers/draftsman preparing Budgets, Bills of Costs, drafting POD/POR and attending CCMC 
and Detailed Assessments - dealing with cases ‘cradle to grave’

•  Responsible for the management of a caseload ranging from PI, Court of Protection and Legal Aid, ensuring monthly targets and 
KPI’s are met

•  Dealing predominantly with Claimant costs (with an ability to deal with adverse costs and litigant in person matters), and able to 
provide sound technical advice on complex costs issues ensuring the quick progression of cases 

REQUIRED 

•  Experience working as a Costs Lawyer/Senior Costs Draftsman handling your own caseload across a range of disciplines
• Confidence and ability to work autonomously, working on files from start to finish
•  Experience of drafting points of dispute, points of reply and other complex advices
• Advocacy experience
• Remain up to date with relevant case law and legislation
• Experience with case and time management systems 
• Ability to meet targets and necessary deadlines whilst adhering to company policies
• IT literate, particularly Microsoft Excel
• Excellent communication, analytical and research skills with an ability to think outside the box

DESIRABLE

• 3+ years’ experience
• Literate with Outlook 365 and Costsmaster (or similar software)
• Adherence to guidelines and procedures 
• A flexible and committed approach to work
• Willing to bring fresh ideas and share knowledge across the team

If you are keen to start a new role with us, email Kate Benn at kate@rcostings.co.uk  

for more details or head on over to our Careers page at rcostings.co.uk/careers
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Masters v Charles Fussell & Co LLP [2021] EWHC B1 
(Costs) (11 January 2021)

In this case the Claimant had instructed the Defendant in 
three litigation matters, covering three distinct periods:

1. 2012 – Claimant was paying privately 
2. 2013 – 2018 – Under a discounted CFA 
3. 2018 – contract termination – Claimant was paying 
privately 

Judge Rowley was asked to determine the issue of 
whether the bills referred to in the Claim Form could be 
considered interim statute bills (which in turn gives the 
right to an assessment and relevant timelines start to run) 
or more a series of ‘on account’ bills and following this 
was the Claimant entitled to have their costs assessed. It 
was determined that these were not interim invoices as it 
was too unlikely that the Client would have been aware of 
their entitlement to assessment having only been notified 
of that information at the outset of the claim (many years 
earlier). 

It is therefore imperative that the appropriate information 
is communicated from the solicitor to the Client 
throughout and to ensure that the intentions are clear 
regarding statutory bills. 

Puharic v Silverbond Enterprises Ltd [2021] EWCH 389 
(QB) (22 February 2021)

Another interesting judgment to be recently handed 
down comes from Gavin Mansfield QC (sitting as Deputy 
Judge of the High Court). This covered three pertinent 
cost issues for determination following agreement that 
the Claimant should pay the Defendant’s costs. The 
issues in question were; 

1.  Whether costs should be ordered on the indemnity 
basis

Mr Mansfield determined that only when ‘there 
is something in the conduct of the action or the 
circumstances of the case that take it outside of the 
norm, in the sense of something outside the ordinary and 
reasonable conduct of proceedings” should indemnity 
costs be awarded. 

2. An award of pre-judgment interest

Pre-judgment interest can be awarded at the discretion 
of the court pursuant to CPR 44.2(6)(g); interest was 
awarded in this matter at 2% over the base rate.

3. Level of interim payment to be awarded

The finale here was an order for an interim payment 
pursuant to CPR 44.2(8); the Claimant offered 50% of the 
Defendant’s budgeted costs on the basis that this was 

‘reasonable’. Mr Mansfield relied on previous authorities 
such as MacInnes v Gross and Thomas Pink Ltd v Victoria’s 
Secret UK and placed weight on the “developing body of 
law as to the relationship between costs management and 
detailed assessment”. In the absence of any submissions 
that there was likely to be good reason to depart on 
detailed assessment; 90% of the approved budgeted costs 
were awarded. In relation to the incurred costs, a further 
70% was awarded with consideration to comments made 
at the CCMC as to the CCMC costs sought overall, with  
50% ordered in relation to PTR phase (reduction applied 
on the basis that the PTR hearing did not proceed but all 
other work was as assumed). 

SD V Royal Borough of Kensington & Chelsea [2021] 
EWCOP 14

Another best interests case was handed down on 10 
February; and again concerning whether or not enforce 
a Covid-19 vaccination upon a member of a care home. 
The action was brought interestingly by a member of 
P’s family (not her Deputy or power of attorney) who 
notified the care home that under no circumstances was 
her mother to receive a vaccine for various supported 
reasons. Considerations were duly made by  the 
Honourable Justice Hayden to include; 

- Previously receiving the annual influenza vaccine
- Particular vulnerabilities of the individual
-  Living arrangements and potential consequences to 

herself by not having the vaccine

In his considerations, it was made clear however that it 
is not the function of the COP to ‘to arbitrate medical 
controversy or to provide a forum for ventilating 
speculative theories’, but instead to evaluate the situation 
and apply it to the best interests of the party. It was 
determined that the risk in not having the vaccine would 
be ‘unacceptably high’. 

What is interesting to note given the number of similar 
cases in the last few months, is Justice Hayden’s closing 
summary when considering generally whether giving 
the vaccination will always be considered as in the best 
interests of a protected party; ‘…this will not always be 
the case, nor even presumptively so. What it is important 
to emphasise here, as in so many areas of the work of the 
Court of Protection, is that respect for and promotion 
of P’s autonomy and an objective evaluation of P’s 
best interests will most effectively inform the ultimate 
decision. It is P’s voice that requires to be heard and 
which should never be conflated or confused with the 
voices of others, including family members however 
unimpeachable their motivations or however eloquently 
their own objections are advanced.’

Winter Round Up
Case law and costs news – Winter 2021
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SCCO Guide 2021 – 25 January 2021

The SCCO has today published their updated Guide, the 
last being in 2018. The most significant updates of course 
including the changes we have seen in the last 3 years to 
electronic filing across the Courts. Many, if not all of the 
changes are ones that we are already familiar with at R 
Costings. 

However, here is a handy summary of some of the main 
amendments;

• Group listings currently suspended
•  Precedent Q to be served with notice of 

commencement
•  Format of the POD where in response to an electronic 

bill should categorise the items objected to
•  Parties are invited to supply an email address to the 

Court for the outcome of a provisional assessment to 
be emailed

•  Section 14 generally deals with the changes to lodging 
electronic papers as does section 27 in the COP

•  Section 33.5 provides update as to the assessment 
of Legal Aid costs now undertaken by the LAA: 
Remember however there is a Judicial review 
regarding the change in process for assessments 
(costs exceeding £2,500) to be undertaken in-house 
and currently there is the option to choose whether 
costs are assessed either by the LAA or SCCO. The 
review is expected to run next month – February, with 
a decision expected in March/April 2021.

Best v Luton & Dunstable Hospital NHS Foundation 
Trust [2021] EWHC B2 (Costs) (29 January 2021) – 

CJ Leonard in this case was asked to consider the 
additional benefits available to the Claimant following 

a successful Part 36 offer accepted out of time and 
following conclusion of a detailed assessment. CJ 
Leonard addressed two issues: 

1.  Whether the Claimant should be allowed to raise the 

issue post-hearing 

2.  Can the Claimant rely upon a Part 36 offer as to the 

costs of detailed assessment? 

It was determined that detailed assessment proceedings 
do not fall within “any issue that arises” (CPR 36.2(3)) 
and with consideration of the overriding objective CPR 
1.2, the Claimant would not be awarded the additional 
benefits of beating a Part 36 offer. 

Detailed review of this case can be found at page 10. 

ACC & Others  [2021]

The OPG has recently published new guidance relating 
to Professional Deputies and continued obligations for 
adherence by 1 April 2021. This was following the case 
of ACC and Others, the Senior Judge of the Court of 
Protection HHJ Hilder, stated requirements of the Deputy 
in relation to anticipated and on-going contentious work 
and conflicts of interest; all applications for general or 
specific authority must be submitted by 1 April 2021 to 
ensure effective recovery of incurred costs. 

The judgement outlines: 

-  Deputyship guidance for contentious litigation cases, 
and; 

-  The management of conflicts of interest and obtaining 
legal services 

For full summary of the guidance see page 14.

 Are you a Court of 
Protection Deputy?

A year on, how are you managing e-filing  
in the Court of Protection?

Our very own Megan Dean has produced a helpful webinar to guide you through the electronic filing of 
papers for SCCO Assessment through to the filing of the Final Costs Certificate.

If you would like to access this FREE training webinar, get in touch with us at  
insidelaw@rcostings.co.uk 

for access.
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